The health care received by prisoners in the area of tissue and organ transplantation is not well discussed or documented. We encountered a prisoner with newly diagnosed chronic myelogenous leukemia who was a candidate for allogeneic bone marrow transplantation and had two HLA-identical siblings who were willing to donate bone marrow. Based on humanitarian, constitutional, and ethical considerations, we suggest that the prisoner (patient) should receive the same health care as individuals who are not incarcerated and that the costs of care should play no greater role for prisoners than for other members of society. Keywords: prisoner; chronic myelogenous leukemia; allogeneic bone marrow transplant Prisoners' health care has been a subject of in-depth discussion for a number of years.
Prisoners' health care has been a subject of in-depth discussion for a number of years. 1, 2 Recently, there have been recommendations for standards for health services in prisons in the United States as well as Europe. 3, 4 Many authors suggest that prisoners are entitled to the same health care as the general population and this would include high-cost medical treatments such as organ transplants. 1, 2, 5, 6 As transplantation has become increasingly effective, there has been a marked increase in organ transplants, 7 as well as debate on the proper ways to procure and distribute available organs. 8, 9 The United States Department of Health and Human Services administers the National Organ Procurement and Transplantation Network and the National Scientific Registry of Transplant Recipients through a contract with a private organization, the United Network for Organ Sharing (UNOS). UNOS is the national center and clearinghouse for information regarding organ and tissue donation and transplantation and serves as the repository for informational resources.
Despite serving as the informational source for the transplantation community, UNOS has no precise data on transplants for incarcerated individuals. 10 To our knowledge, this information is not collected in a systematic way because few prisoners receive transplants. 10 While there are case reports in the literature concerning incarcerated individuals who have been evaluated for organ transplants, [11] [12] [13] [14] there does not appear to be a standard method for dealing with this issue.
We present the case of an incarcerated patient who was a candidate for a bone marrow transplant (BMT) and discuss the issues related to his incarcerated status.
Case report
A 33-year-old male who was serving a life sentence without parole for first-degree murder presented with fatigue and abdominal pain. Physical examination revealed splenomegaly (11 cm), and investigations revealed Ph-positive CML in chronic phase.
Treatment with hydroxyurea or interferon was considered, and discussions were held with him concerning future treatment options. He was told that his median survival with chemotherapy would be 4-6 years. 15 This might be improved with interferon to 6-8 years, 16 but the treatment which would give him the best chance of a cure would be a bone marrow transplant from either an HLA-identical sibling [17] [18] [19] or an unrelated HLA matched donor. 19, 20 The patient requested that he be considered for a bone marrow transplant, and HLA typing of his five full siblings showed two HLA-identical male siblings, both of whom were in good health and were willing to act as a bone marrow donor. The patient's request for an allogeneic bone marrow transplant was referred for consideration to the medical director of the state prison facility.
The health care services of this particular state's correctional facilities were provided through a contract with a health maintenance organization. Medical care that might involve extensive expenditures of funds and/or prolonged hospitalization is evaluated by a medical advisory board appointed by the state. Consideration is based on the medical indications, the costs of the procedure, and the availability of medical facilities to treat prisoners.
Six months after the initial request for the bone marrow transplant, the state medical advisory board approved the procedure to be performed at an in-state bone marrow transplant center. The 6 month approval process included evaluation by the medical advisory board, solicitation of two expert opinions for verification of the medical indication for the transplant, and acceptance of the patient by the transplant center.
Discussion
In the only report in the literature concerning a bone marrow transplant for a prisoner, published in 1987, Cohen 13 stated that a prisoner, serving a prison term for third-degree murder, should receive a bone marrow transplant based on the principle that all individuals deserve equal access to medical care. Cohen opined that the prisoner should be paroled early to receive the procedure, and that public funds should be used for the transplant. In response, Paul 14 argued that this prisoner should not be granted an early release from prison to receive the transplant and that public funds should not be used for the procedure because of the severity of his crime.
What criteria should be employed by primary care physicians, physicians working in prisons, hematologists, oncologists, and/or transplant centers to determine the eligibility of a prisoner for a BMT? On what basis should an expensive but potentially curative therapy be distributed? Should the patient's incarcerated status or his potential for contributing to society be a factor in the evaluation, or should all people with the same medical need have equal access to BMT? Should the severity of the crime, or the length of his sentence influence whether a prisoner is offered BMT? Is the cost of the procedure an issue because state funds rather than private funds will be used for this relatively high cost treatment?
An incarcerated individual's right of access to medical care was established by the United States Supreme Court in the 1976 landmark case, Estelle vs Gamble. 21 Under Estelle, the state is obligated to provide medical care because 'it is but just that the public be required to care for the prisoner, who cannot by reason of the deprivation of his liberty, care for himself.' The Estelle Court concluded that the deliberate indifference to serious medical needs of prisoners constituted 'unnecessary and wanton infliction of pain' in violation of the Eighth Amendment of the United States Constitution.
The General Assembly of the United Nations has issued several statements on the basic principles for the treatment of prisoners. The UN reports state that physicians have a duty to provide prisoners with the same quality and standard of health care as is afforded to those who are not imprisoned or detained. 4, 22 Recently, the United Nations Committee of Ministers reinforced these concepts in stating that although it has no legal authority, it recommends that a prison health care service provide medical programs comparable to those enjoyed by the general public. 23 The American College of Physicians' Ethics Manual 24 states that the physician's first and primary duty is to the patient. Physicians should base their counsel on the interests of the patient, independent of the medical care delivery setting. Specifically, physicians must not tolerate cruel or unusual punishment of prisoners. 24 This review of the literature suggests that the current standard of care as proposed by the United Sates Constitution, the United Nations, and the American College of Physicians' Ethics Committee requires that health services provided to prisoners should be as as good as those for the general community. [1] [2] [3] [4] [5] [6] [21] [22] [23] [24] [25] It is estimated that $3.75 billion a year is now spent nationwide on health care in correctional institutions, and many state government agencies recently have contracted with managed care companies in an attempt to improve quality and reduce costs. 26 Managed care organizations now account for approximately 25% of national expenditures for correctional health care and there is debate concerning whether this has improved the quality of care. 27 As states struggle to control the medical costs for prisoners, they are aware that several courts have held that the Eighth Amendment requires that the medical care of prisoners should be based on a professional's treatment decision that is not a substantial departure from 'the standard of care' and not based on cost considerations. 21 Posner, 5 discussing the Estelle 'medical professional judgment standard' claimed that prisoners should receive the same treatments that physicians prescribe for the population outside prison including high cost medical treatments. The cost of care should play no greater role in determining access to medically indicated care for prisoners than for other members of society.
Some have argued that criminals are less deserving of scarce resources or life-saving organs.
14 This point of view has been debated vigorously regarding organ transplants for prisoners. 6, 11, 12 Although social worth criteria are not generally used for transplants, the issue often surfaces regarding prisoners. Some suggest that absolutely scarce resources such as solid organs should not be 'wasted' on criminals who might continue their criminal ways and should be distributed preferentially to nonprisoners who might contribute more to society. Incarcerated individuals may, however, be successfully rehabilitated and may contribute significantly to society, even if they remain incarcerated. It may be difficult to utilize such a rationale to deny transplantation to prisoners.
A prisoner's incarceration and its associated restrictions is the punishment society has prescribed for the crime committed. The prisoner's sentence does not include a limitation of health care. The concept of fairness or formal justice states that people who are equal in relevant aspects should be treated equally, and prisoners should receive the same health care as the general community. 5, 28, 29 The patient described in this report has a medical indication for proceeding with an allogeneic bone marrow transplant. Humanitarian, constitutional, and medical ethical principles suggest that neither the patient's incarcerated status nor the cost should be used to deny him the procedure. Because the patient has a number of siblings who are willing to donate bone marrow, there is no issue of availability or distribution of organs which might arise if the patient required bone marrow from an unrelated donor through the National Bone Marrow Transplant Registry.
Primary care physicians, hematologists, oncologists, and transplant centers should be aware of the major issues and considerations when they are evaluating a prisoner for a bone marrow transplant. In addition, UNOS should consider developing data about transplantation in prisons and guidelines for health care institutions who may have candidates for tissue or organ transplantation.
